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INTRODUCTION: 

Queen’s Counsel Mr. Harish Salve 

The session began with a brief introduction of Mr. Harish Salve put forth by Mr. Siddharth 
R. Gupta, CEO of CAN Foundation. Mr. Harish Salve, a repository of knowledge and 
wisdom in himself; an embodiment of humility and grit. From serving as Solicitor General 
of our country to appearing in some of the renowned cases representing major 
corporations like Reliance Industries, Tata Sons, ITC etc., Mr. Salve has innumerable 
landmark victories under his hat. He also bears the distinction of arguing the first Anti-
Dumping case in the Supreme Court of India. Additionally, he has also appeared for Bilkis 
Bano, a victim of the Gujarat Riots, at the behest of the National Human Rights 
Commission. 

In May 2017, he represented India before the International Court of Justice in the 
Kulbhushan Jadhav case. His impeccable submissions persuaded ICJ to grant a 
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provisional stay on Jadhav’s execution till the final outcome of the matter. This was a feat 
which has not been achieved by any counsel from our country on the international 
platform like ICJ. Furthermore, India Today Group ranked him among the top 50 Most 
Powerful People in India in 2017. 

Having been appointed as The Queen’s Counsel UK in February, 2020, Mr. Salve happens 
to be the only Indian to be a part of the Queen’s Counsel to practice in both U.K. and India.  
His journey as a lawyer is inexplicably intertwined with the development of Indian 
jurisprudence.  

Moderator: Mr. Avishkar Singhvi 

The moderator for this webinar was Mr. Avishkar Singhvi. He is an independent counsel 
in the Supreme Court, Delhi High Court, NCLAT. He has represented the state 
governments of Madhya Pradesh and West Bengal before the Supreme Court of India. He 
has been a vocal presence in discussion in the national media over legal issues.   

-   Mr. Singhvi started with the statement “We shall endeavor to answer certain 
conceptual issues that arise extremely often such as when such posts relate to the 
judiciary in matters where the delivery of justice is directly and severely hampered 
what must a court do? Where the identity is known and not disputed, the remedies 
under the IPC r/w IT Act are available; where it is unknown the posts can merely be 
blocked and the matter must be investigated.” 
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1.        Sir in this background, my first question is regarding what could be labelled as 
diatribe or a bitter vituperative verbal attack that is beyond the limits of free speech, and 
is in the form of an abusive unsubstantiated allegation targeting a member of the 
judiciary. Any illustrations, or bright lines would be really helpful sir? 

Mr. Salve started the session by expressing his delight to be a part of this Webinar. He 
congratulated CAN Foundation and then expressed how he has envied the students of 
NLUs, because it made him feel that he lacked a part of legal education on his part and 
he had a lot to catch-up. He said law is a career of learning, our nation has a lot of talent 
and if opportunities were available it would be so wonderful. He recollected the joyous 
memory of his starting as an ad hoc by Sir Francis where he learned about a bright girl 
and decided to help her with a scholarship. He said the young lady passed with flying 
colours as a part of her educational achievement and is currently a professor of 
international tax law at Oxford University. He remarked how delighted he feels about 
an Organization that is helping students who don’t have the means but the talent. He 
related “cause of jurisprudence to the cause of law” and said that is the intellect that a 
country like India deserves. Answering the question, Mr. Salve said, “leaving the law of 
contempt apart if you step back for a minute and see what is it that we are talking about 
is what is it that the society and not the courts want, we get all the answers.” He said 
strength of system lies on 2 principles: integrity of character and integrity of intellect 
and it is what India lacks now. The justice institution today has come to acquire a unique 
position in the common man’s mind, and that you can do justice if you go to the court 
with the help of PIL and other means. I have always said that, “Courts are no higher 
than the Parliament but no lesser than the Parliament”. Criticism may be harmful for 
those who occupy office but in longer run it will make the institution come up stronger, 
you may check the language but you should give freedom to criticize the institution, we 
should not undermine this freedom. When the undermining has sway over the Court’s 
opinion, Criticism of a kind, if at the end makes the institution stronger it is justified. 
Right to make that criticism means to undermine the authority of system and not to 
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undermine the Court itself. He also referred to ruling by lord denning, on the question 
of locus standi of private individual, in the case of R. v Commissioner of Police ex-Parte 
Blackburn (1968) 2 QB118, wherein two different cases were filed under the same title, 
one concerning the inactivity of the police department relating to illegal gambling clubs 
in London and another relating to non-enforcement of law against pornography and 
where Lord Denning has taken up locus standi on broader level and admitted the case 
by private individual. Mr. Salve quoted Lord Denning, “He says that he feels strongly 
and that it is a matter in which many people in this country are concerned. I would not 
myself rule him out on the ground that he has no standing. But I do rule him out on the 
ground that these courts will not impugn the treaty making power of Her Majesty”.  He 
said Lord Denning held contempt is not to protect our dignity but to prevent interference 
in court of justice. Mr. Salve further remarked “Anything which undermines institutions 
rather than criticize institutions, is where we need to stop because that is where freedom 
of speech end and cross the pounds of legitimacy and bring law down”. He also referred 
to a story posted in the daily mirror about the 1987 judgement of Spy catcher case when 
Justice Fali S Nariman was in London and how the majority judges were called with the 
caption ‘You Fools’ in the next day newspaper headline. When he asked Lord Templeman 
why no contempt proceedings were initiated, he smiled and said though he believed he 
was not a fool, others were entitled to their opinion. Reference of recent Suo Moto 
contempt proceedings initiated by the Andhra Pradesh HC against 49 people in total for 
passing slew, objectionable and vulgar remarks over judges of HC and SC as a means 
of showing their discontent to court’s earlier rulings was also put forth by Mr. Salve. He 
blatantly criticised the kind of comments that led to issue of notice and quoted how the 
remarks went as “All Judges shall be kept in a room and a COVID patient shall be left 
with them”. He said that not only the language, but also the content is questionable 
against the Judges and clearly this has no business in regards to passing of a particular 
order. He said, “people in public office by political parties are not critical of the grounds 
of law should or shouldn’t do something, but they are in defiance to the authority of the 
Court itself and passed unflattering and unnecessary comments”. These remarks by 
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people in public office or belonging to any political party weren’t critical of any decision 
by courts or policy, they are abusive and in defiance to the authority of the High Court, 
they hold the opinion that “who are you judges, how dare you pass this judgement”.  By 
questioning the authority of the judges for passing a particular decision, the arrogance 
of position makes you strike the institutional imbalance, what you are trying to do is 
challenge the institution and the stature of Court, this is where the distinction lies, you 
can criticize the judgment but not the judges, “I can criticize the judgement saying it was 
too conservative and it is completely justified”. For instance, when if someone says the 
opinion by Justice Shivkant Shukla in a particular judgement was horrible law, it is 
justified, but he/she can’t say the judge gave this decision because the particular judge 
is afraid of the government, if that is the case then you’re treading on a dangerous boat. 
To say a judgment is to favor a political party or a judge has acted in favor of a Political 
Party is wrong.  He concluded by saying, “I hope that the High Court deals with these 
people thoroughly. Supreme Court is not a dartboard, particularly on which everybody 
has the right to throw a dart.” 

2.        The Judiciary has faced severe criticism all over the world. Before we discuss the 
Indian System and its intricacies, we can refer to a few examples from the United States 
of America, a regime that values free speech as a near absolute fundamental right. 
President Trump recently criticised a Judgement delivered by the District Court of the 
Northern District of California, which ruled that the president's proclamation of anyone 
crossing the southern border illegally shall be rendered ineligible for asylum seekers and 
goes against the "expressed intent of Congress" and creates "irreconcilably conflicts". The 
US President termed this ruling to be ridiculous and called the “Judge a so called Judge”. 
He went on to state that "Just cannot believe a Judge would put our country in such peril. 
If something happens, blame him and court system. People pouring in. Bad!" The 
President then went on a tirade against all Ninth Circuit judges, questioning their 
intentions and credentials and also cast aspersions on the independence of the judiciary. 
Several judges and senior members of the bar have spoken out against such attacks and 
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Judge Robart who was the target of these political attacks said this “Here’s the president 
of the United States saying this person is not a judge,” “implying that you can disregard 
his ruling, and saying these people are flooding into the country to rape your wife, rape 
your children and it’s all his fault. I think that crosses a line from legitimate criticism of a 
ruling and goes into a whole different area.” 

-            Justice Maureen O Conor, OHIO Chief Justice said “Judges who are 
under attack have to speak up, and their fellow judges and the bar associations, and they 
have to do it continuously. We have the duty to speak up to protect the institution and 
thereby protect ourselves…. Your duty to speak up and protect the institution should not 
be blanketed and smothered by the concept of you’re doing something that is against your 
ethics if you speak up. It is your duty to do so.”  

-             Washington Supreme Court Justice Debra Stephens said the 
erosion of public trust is seen across all branches of government, but the judiciary is 
unique. “In many ways,” she said, “what we experience in the courts is the result of the 
fact that we are the place where the littlest dog gets to lift his leg against the biggest tree.” 
Several judges recounted recent threats and attacks on the judiciary from high-level 
officials, including governors, legislators, mayors and police chiefs. Such attacks are 
chilling the desire of younger lawyers to become judges, Stephens said. “These very 
personal and sometimes terrifying attacks are having an effect,” she added. “You can’t do 
things the way we’ve always done, with our lips sealed and just talking in platitudes. We 
have to take more aggressive action.” should judges speak out when under attack and the 
bar show more solidarity or is there some stronger action that can be taken? 

Mr. Salve began with the remark, “India is a pandemic - Pandemic against the existing 
system.” Each country has to find its own solution to the problem. No right-thinking 
person can support or swallow the tone and tenor of Trump’s comments. The ones 
addressed to judges, there cannot be a greater abomination than in a country like the 
USA with a robust judiciary where the President criticizes judges. If President Trump 
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had said that the judgment is bad it would have been a legitimate criticism. However, 
these remarks are not acceptable. Some of the judges who gave grades to post retirement 
judges had been disastrous to India. Indeed, the Supreme Court is responsible for loss in 
GDP, it passed orders to close down mines, industries, etc. Certain judgments are not 
sustainable; too suspicious of business, too pro-environment and criticizing on this basis 
is legitimate. Thus, Trump or people in Andhra saying why we should obey the order of 
the Court and that judge gave certain judgement because of caste bias, dishonesty etc., 
you cast serious aspersions on the system. To say that you have decided on a motive is 
highly objectionable.  He further added, “I read the Solicitor General’s comments on the  
Court’s take on this migrant crisis and I think there is a need to check this, it calls for 
sober introspection. There are several people who criticize the Supreme Court, the 
stature of judges and say that they won’t yield justice and then they come to Court the 
next day. Should the Supreme Court support them? It is better to ignore these people and 
not give them importance but there is a need to establish a conduct and calls for 
introspection. An article by an Indian said the Indian judiciary is hopeless, only the 
international judiciary can do something. This is crossing the boundaries and over 
stepping the liberty of expression and free speech. Criticism on grounds of its judgment 
or for not taking proper action is admissible but to say that the Court is doing or not 
doing a particular thing to please the government is immoral. People have gotten used 
to using the court for their agenda and rather than criticizing the judgment, they 
criticize the institution. When the whole country is on tender hooks, it is up to judges to 
decide on how far they’ll rule on executive decisions. It’s a very tough decision to make. 
These judgments will be highly scrutinized later. But to say the judges have lost their 
soul or sold it to the government is crossing the line. He quoted Justice Mukherjee, “we 
treat these contemptuous statements with contempt” and concluded by saying, however, 
in the Andhra case an example must be set. 

3.        India too had its fair share of such incidents since independence, particularly when 
it came to politically sensitive matters like river rights or riparian disputes, NRC, 
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Ayodhya, Land Acquisition disputes. Several instances can be quoted as examples. The 
Supreme Court has although expressed anguish on several occasions about attacks from 
lawmakers, journalists, senior advocates, anonymous individuals on media platforms but 
it does not seem to have taken any strong action against the creators of such posts and the 
ones circulating the information on the social media applications like WhatsApp, Twitter, 
Facebook? 

To highlight a few instances: 

           – Recently, Justice Nariman had criticised the violent agitations that broke out 
in Kerala after the Sabarimala verdict. “Compliance with Supreme Court judgements is 
not optional,” said Justices 

Justice Chandrachud and Justice Nariman, “Bona fide criticism of Supreme Court 
judgements is permissible, but organised efforts to subvert the judgement cannot be 
allowed”, they said. 

-            Earlier on the issue, Justice Chandrachud had mentioned that his 
interns told him, “Please don’t be on Social Media. It’s scary. The amount of vile threats, 
abuse which you have received, it is scary”. He further added, “It (criticism) is a part of 
the system. We as judges should have broad shoulders. Let people give vent to whatever 
they feel about a judgment, because we are dealing with difficult issues, which are difficult 
for us to take a call on”. 

-            Chief Justice Bobde on referring to the backlash during the Delhi-CAA 
riots said, “We can only deal with the situation after it occurs, the kind of pressure on us, 
we can’t handle that... it’s like Court is responsible. We are reading newspapers; we know 
the kind of comments are made. Courts come on to the scene after the thing is done and 
courts have not been able to prevent such thing.” 
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-              In 2017, such comments on social media had come under scanner where a 
bench comprising Chief Justice Dipak Mishra and Justices A M Khanwilkar and 
Chandrachud observed “They should sit in the Supreme Court to see how the 
government is hauled up,” further adding onto it, “Earlier the right to privacy could have 
been infringed by the state only. Now such things emanate from private parties also, the 
concept of “my house is my castle” is fast fading due to the intrusion of private players” 
the Bench said. 

-            Justice Nariman then said the Indian civil laws were “defective” and 
unable to handle such incidents. To which sir you had stated “There was an urgent need 
to have some kind of regulation,” Mr. Harish Salve said. The bench agreed to the 
suggestion. 

What are your views on this sir and what should be the focus of such Regulation? 

Mr. Salve said that our judges have expressed serious concerns over the way things are 
going along with the media, “Speaking for myself, for a lot of people making comments, 
they don’t spare lawyers, they don’t even spare judges”. Mr. Salve further stated that he 
joined Twitter for a month or two, but then left it because most of the people were 
abusing him. People thought that they had the right to dictate which cases he should 
argue and which ones he should not. They questioned how his conscience lets him argue 
certain cases. Twitter has put power of publication in each person’s hand. 
Keeping in mind such situations, he had suggested the government that a tribunal for 
private defamation should be established so at least defamation cases can be concluded 
quickly. 

In the United Kingdom, nasty comments were made by a tabloid about one of the Lords. 
The wife of the speaker simply re-tweeted the comments with a caption - ‘He had it 
coming’. The Lord took her to court over a suit of defamation. The Court advised the 
parties to go for personal settlement following which the matter was settled out of court.  
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In UK, defamation cases must be concluded within 6 months. In India they go on and on 
perpetually. Mr. Prashant Bhushan had made derogatory comments against Justice 
Kapadia, a very bold and brave judge. Mr. Bhushan did not like a verdict by Justice 
Kapadia and thus made those bad comments, because of which Justice Kapadia 
expressed anguish in court but the Attorney General didn’t do anything against it. As an 
amicus, I moved a contempt case against this incident. Justice Kapadia is not with us 
anymore, but the contempt case is still pending. In this context, Mr. Salve said if you 
make derogatory private comments on a private person, it should be actionable. When 
it comes to judges and criticism of this kind, we should make 2 broad divisions. When 
any other person with a twitter account makes nasty comments on judges, the trollers, 
it is best to ignore them. Second, people who are in a position where they hold sway over 
public opinion, I categorize them into 2 kinds – people in socially important places like 
civil societies, whose opinion matters; and people in government or holding government 
offices, who communicate with the masses and mobilize public opinion. We must be very 
careful with these. When people in the government make comments about government, 
it’s very serious as it upsets the institutional balance. What constitutes comments is 
different as to what constitutes contemptuous statement. We don’t have to be 
hypersensitive to these comments, but going back to the recent Andhra case, where the 
court has taken certain decisions; people of the ruling party were angry as the judgment 
has gone against the ruling party. But commenting on the judgment calling the judges 
casteist is not right. If MLAs are insulting the courts like this and are getting away with 
it, it would result in the common people disregarding and disrespecting the institution. 
You can criticize a Judgment saying the Judge has taken a conservative line, you can 
say court is not robust, you can say that they don’t want to take deference with the 
executive but you can’t say that the judges or a particular is scared to take on the 
government and personally attack the stature of the judge. That is absolutely wrong and 
immoral. When significant people make such comments, we must deal with them 
carefully. Justice Chandrachud said “ignore the trollers”, but you can’t ignore and not 
take action against these people who have the power to influence the public at large. 



	   	  
	  

	  
 

Website: www.canfoundation.in | Email: contact@canfoundation.in 
 

CAN	  FOUNDATION 
CONFEDERATION	  OF	  ALUMNI	  FOR	  NATIONAL	  LAW	  UNIVERSITIES 
“Once We Commit, We Place Commitment above Ourselves” 

 

These people must be taught a lesson to save the sanctity of the institution and uphold 
the balance between three pillars of democracy.  

4.        In my limited experience as a lawyer, I have observed a tendency for “Compulsion 
to Conform” to which all sections of society fall prey, including Judges but also other 
eminent people like lawyers - the compulsion to say or do NOT what is right but what is 
proper according to an external standard often imposed by media platforms. All relevant 
classes play to galleries, seeking approval from press and social media trolls and the 
ability to take bold and right steps is compromised. The casualty in all this truth 
fearlessness and candour and many a time justice. What are your thoughts on this? 

Mr. Salve responded “There may be some judges who may not want to read any 
criticism of this kind.” He spoke about how some older judges used to say that they didn’t 
read newspapers as they felt that they did what they felt right at the time of hearing the 
case and they didn’t want to know what others think about it. He further said, “Some 
judges care about the consequences of their judgment. Some judges bring their ‘can’t 
helps’ to the bench. Some of them are in favor of free speech and some are not.” 

He recounted an incident where a journalist in Andhra Pradesh from a reputed channel, 
a few years back asked a judge that “these are the charges of corruption against you; I 
would like to hear your side of it and do a story on it.” That Judge then asked a brother 
judge to form a bench and start contempt injunction proceedings. He further said, “I 
appeared for the journalist, and brought an appeal which I expected to last about 30 
seconds.” However, he spoke of how the judges were negative of his arguments and told 
him his client can’t just make stories about judges. He said, “Now why the judge was 
reacting like that, because of caste or what not, I don’t know. But I can’t just go ahead 
and cast aspersions on the judgment on such bases.” He said that people with 
unmitigated opinion and sway on the people can be bad for the system. Further 
speaking, he said, “Ultimately the power of a judgment is the power of public opinion. If 
I lose a case, I must accept that the case was weak, it went wrong and thus, I lost. I 
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shouldn’t think the judge was wrong and thus I lost. When you do that, the faith in the 
judiciary is lost.” 

“When people in high offices attack the judiciary in such a way that people start losing 
faith in the judiciary, it’s problematic”, he remarked. He then went on to say “A person 
should go back with feeling that even if he did not win, the judiciary is independent. But 
if a man goes on to feel that his case went wrong because the judge was thinking about 
the headlines that it will create in the newspaper; that undermines the Court. 

Addressing the issue of media trials, he said, “Why do we say that in the currency of the 
trial, there should not be any media trial? It is not because the judges will get influenced, 
but, because by doing such media trials you undermine the real trial. If we do nothing 
about this growing menace, it will become a major problem.” Commenting on the 
pressures faced by the judges he said, “Many people come to court with a certain agenda 
of shaming the government. If the judge doesn’t rule in their favor, they criticize the 
judge for being dishonest. The judge has taken an oath of honesty and acting without 
fear, but due to the media pressure he’s under the constant fear of public opinion.” 

“We have let down our institutions, my generation has let down the institution (the 
judiciary), and if we do not handle the social media diatribe, 20 years down the line we 
may not have courts left to practice in”, these were his concluding remarks to the 
question. 

5.        What are your thoughts on the sub judice rule, which seems to be reduced to a 
vanishing point, ever more so with the rise of social media? 

Mr. Salve begins by saying, “What we have in India is total travesty. People on social 
media want instant justice.” He continues, “The way arrest is being covered, it is made 
to look like he has been sent to the gallows.”  He further underlines the need for reforms 
in the bail system of India. “We have completely lost the soul of the law of bail. Refusing 
bails on various grounds is problematic as charges are rife and conviction is low. 
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However, a judge granting bail attracts big criticism.” Mr. Salve underlines the 
unfettered criticism of the judiciary and the judges that has become the norm.  

Mr. Salve further says, “Public Trial is one thing. But a running debate with 5 Panellists 
commenting is wrong.” He emphasizes that the media reporting needs to be more 
accountable for how and what they publish on their platforms. He recounts his 
conversation with Mr. Srinivasan Jain regarding the Col. Purohit matter and says, 
“Srinivasan Jain called me to ask, how come Col. Purohit got bail? I said Srinivasan, 
you are so prepared, instead of ASG arguing you should have.”. 

6.        It’s a topic of heated debate when it comes to the attack on the judiciary by the 
government to further its own political agenda. How do you feel about the necessity of 
any independent ombudsmen outside the control of clutches of executive to regulate any 
possible invasions of privacy by private anonymous entities on the internet or to 
investigate instances of “government sponsored” character assassination of Judges and 
the institution? Financial and authoritative independence of the body, being a key? 

“I think there is a very strong case made out for privacy regulators”, Mr. Salve 
remarked.  

He further stated that a powerful body independent of the executive, must have the right 
to examine the violation of privacy. All of us love gossip so much that many times when 
we have a chance to fix problems but we don’t. When we talk about privacy laws, in 
Neera Radia case, law says you can tap the phone for a specific offence. You must scan 
the tapes, keep the relevant part and delete the rest, nobody has the right to keep the 
private data of a person.  The fact that in Neera Radia’s case, a bunch of recorded tapes 
were available with the tax department, was in dereliction of the rule. One does not have 
to be “a great guru of law to understand these principles of Constitution”. For almost 
three years a bunch of wires were tapped and records were kept.  The Court could have 
asked, how dare government tap phones for so long, how did they store this data. The 
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SC was not interested in this however, but only what she said and why should we not 
investigate it? If this is how we are going to treat concerns over privacy of the 
individuals, then we must have powerful adjudication. We don't follow the roots of 
foreign jurisdictions. In USA, a person who has collected data illegally owes an 
actionable liability separately. For example, if a US official taps the phone over security 
concerns even if that tapping yields information, he is liable separately for his actions. 
Similarly, in UK, if someone commits a crime and somebody breaks into my house, 
he/she will be liable for his trespass separately. But we Indians have never out rightly 
stood up for privacy and that mindset needs to change. Our private data is very 
important, an extremely valuable property. If the government is the custodian of my 
property, the government has the duty to protect it with utmost sincerity and if it treats 
it as anything less than valuable then it should be an offence, no less than a breach with 
9 or 11 years of imprisonment. We give lectures on privacy and create a hypocritical 
situation where people talking about privacy are the parties of invasion of privacy. 

7.        Social media trolling may range from being simply uncharitable and abusive to 
being well informed and backed by sane reasoning: there are all kinds of people in the 
world and the problem is really the volume of work that the whole exercise of sifting takes. 
Who must take such responsibility, the intermediary or an independently appointed 
body? Is an ex-post facto reporting mechanism sufficient to vindicate the damage caused 
to the reputation of the institution? Can intermediaries at all times claim “safe harbor 
immunity” even when the image of the justice system is at stake which may be 
permanently tarnished and must there be a requirement by law to regulate social media 
platforms without hindering the holy right of free speech? 

Mr. Salve emphasized that the problem about being a carrier taking sides is very 
serious. The safe harbor rule he suggested is that whatever somebody says something it 
must be subject to scrutiny and if it is abusive it must be taken down. He felt that Mr. 
Trump’s way of saying things on twitter was strange as it would lead people to assume 
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that it was the responsibility of the carrier to check statements which are being stated if 
they are true or not. This would lead to extremely complex issues as it wouldn’t be 
possible for the carrier to check each and every statement made. He felt neither complete 
obligation and complete discretion of the carrier was not a right step to take. He 
suggested that to regulate such cases an independent tribunal may be created where 
disputes regarding slander may be raised. Further, he elaborated that this would go a 
long way in ensuring speedier resolution of defamation disputes.   

 

8.        A further source of attacks is when former colleagues/retired Judges comment 
about the functioning of the Judiciary or a particular Judge. Their views, like senior 
lawmakers are taken more seriously than the political representatives, as they come from 
inside the system. Should there be any set of Regulations or ‘self-restraint’ Protocols for 
former Judges strongly commenting about current judicial affairs at least until the cooling 
off period expires? 

Mr. Salve expressed his opinion that there was no need for a cooling period for judges. 
Judges in India keep their titles even after retirement, which is not a practice followed 
in other countries. He said that if the judges wish to carry that epithet then they must 
carry the responsibility that comes along with it. Further they were part of the 
institution and were privy to its functioning and must continue to respect it. Judges 
should be set at a higher standard than a lower standard. He stated that Judges need to 
be part of the team. They do have responsibilities towards their brother or sister judges 
even after retirement. Further, just like ministers of the government can’t criticize other 
ministers, judges cannot go against each other on a public platform. Recently there have 
been instances such as that of Shivkant Shukla case, where the judges of the SC stated 
that they were apologetic for the judgement. They criticised the judgement but not the 
judges, Justice (Retd.) Ray and Justice (Retd.) Chandrachud. By all means there can be 
discussion and there may be reasons stated as to why a particular judgment may be 
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wrong. But giving grades to judges for their judgments is an attack on the institution 
and it targets democracy itself and such practice must be stopped immediately. He said 
that Democracy is a very fragile virtue and a lot in democracy depends on the conscience 
of people. In UK, there is an unwritten Constitution and there is a Monarchy, however 
even the Queen does not dare to interfere in the functioning of the court and does not 
overturn judgments. Why is it? Because the people won’t accept it. He concluded by 
quoting Nani Palkhivala that “Democracy is not a safe harbor but a ceaseless endeavor”. 

9.   With the advent of Social media, Courts are increasing focus on ‘containing’ the 
use of electronic devices rather than banning them from Courtrooms and are in fact 
getting comfortable with allowing court proceedings to be shared through social channels. 
The Indian Courts have shifted to online virtual courts, so the time is the ultimate leader, 
what it brings with itself is unpredictable but we need to keep advancing with it. Whether 
such social media accessibility to Court proceedings through social media to ensure 
transparency and accountability? How should the Independence of the Judiciary be 
balanced with transparency in a digitally empowered world where every person has 
Twitter, Instagram, LinkedIn and Facebook, etc.? 

Mr. Salve answered this question by stating that it has significant aspects which are 
dependent on the jurists. He pointed out two incidents. He recalled his experience while 
he was arguing the Vodafone case, when some tabloid had published, “Salve said in the 
Court - Yes my client has evaded tax, so what?” There was a havoc and next day, when 
his office opened, there was a flood of questions as to how did he say this as the 
Company’s arguing counsel because the Company was a registered Company paying 
taxes and had a balance sheet maintained. He then took this grave misuse and mincing 
of words in Court before Justice Kapadia took offence of this misinformed news. He then 
dug deep into the matter and discovered it was by a member of PTI. PTI person replied 
to him saying it was a youngster who was running in and out of court and he asked 
someone and somebody told him that this is what Mr. Salve spoke and he published it. 
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Another incident that he cited was the time, while he was arguing for Mr. Ambani, when 
the famous Ambani battle was going on in the Court, the Court was mulled over the issue 
that who decides that a suitable arrangement for supply of gas has been made and if it 
doesn’t work then whether the gas supply issue could be arbitrated? It was a valid legal 
question because the High Court didn’t have the power to grant such a recourse. Then 
the press came out with a news immediately saying “SC recommends Arbitration 
between Ambani brothers” and the shares of both companies were gravely affected. He 
then raised the concern in the Court and Justice Ranvindran in the Reliance case told 
the media to not report like this or the judges will be afraid or ashamed to ask questions 
while the lawyers are arguing. In this context, he further remarked that thus we need to 
formulate a code of conduct for media personnel and media members should decide their 
own Ombudsman. There should be a strict guideline and demarcation of the content that 
can be published and that can’t be published by the media.  One thing that should 
definitely not be reported is the Comments made by judges, there is a dire need to come 
up with a regulation to avoid such shameful instances. If it is not done so it will have 
chilling effects.  

10. Sir, what are your Comments on recent Delhi High Court’s Judges transfer to Punjab 
& Haryana High Court, whose transfer evoked? 

Mr. Salve said, “that is exactly my one disenchantment of present system of transfer and 
appointment”. He further said that the Court lacks equipment to choose the right person 
for appointment or transfer. However, if the power of transfer and appointments is 
relieved by courts in the notion of transparency, it can at times result in the remedy 
being worse than the disease. To explain this opinion, he put forth an illustration stating 
that if ten young lawyers were considered for elevation and then the news came out for 
the public to know that they weren’t elevated because they lacked merit, there will be a 
lot of anguish amongst them and they will raise questions like, who said to consider our 
merit behind our backs, same goes for the process of transfer. The judges and the 
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lawyers, in my opinion, don’t want the reasons for transfer or appointment to come out 
in public domain as that would result in a lot of hue and cry. In furtherance to this, he 
highlighted the need of National Judicial Appointments Commission (NJAC) for the 
procedures of transfers and appointments, as it would insulate the process from the 
government and not reporting to the Court would prevent any media comments on such 
topics.  

11. The Supreme Court has been at the receiving end of unfettered Social Media notoriety 
over the recent issue of 4G internet in Kashmir. Social media is infused with content 
undermining the authority and the integrity of the Court, enough to sway public faith in 
the judiciary and even the judgement, against the principles of justice. Could you explain 
the extent of the devastation such instances cause? Further does it create a situation 
where the judges are forced to give more consideration to public opinion instead of the 
letter of law? 

Mr. Salve called this incident as an important event to highlight in this aspect. He said 
he has been a part of a lot of public interest litigation (PIL) and has closely followed the 
jurisdiction. However, with changing times, the dimensions of PIL have changed and 
now people follow the opinion that court is a good weapon to wield against political 
adversaries. In the 2G scam case, the Court said, yes it is correct there is something that 
the minister did wrongly, but it didn't impact selection of frequencies. Reading the 
judgment, he was completely unconvinced with the reasoning of the Court. Another 
example of use of PIL as a weapon is the Coal lease case. So inherently, when the public 
starts challenging privatization, nuclearisation, it becomes the battle to control the 
government and its action. He stated an old theory which he calls, “the nature abhors 
vacuums”, so when the government started creating gaps, the Court broke its 
boundaries and got into areas of government and the court started governing. There 
were times when the Court controlled the government. 
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Finally, on a public question on the Kashmir 4G Internet issue.   

He is in support of the government's stance but there are a lot of people who are vocal 
and critical and think this shouldn't be done and that is democracy. Mr. Salve however 
highlighted how toxic media trial was taken up when the Court said that the 
fundamental rights need to be balanced with national security concerns. It rightly 
points out the importance of national security concerns prevailing in J&K and their role 
while deciding on the restrictions. People took up this an adverse decision and started 
to pass comments like “Look the Court is also not with the people of Kashmir”. Such 
remarks showcase the mentality of people, “If you don’t listen to me, I’ll pull you down”. 
People respect the institution until it listens and agrees to your opinion.  This tendency 
has to be curbed strictly. In his opinion, “You may disagree with the Court judgment on 
whether 4G has to be allowed. But to say the Supreme Court has not stood with the 
people of Kashmir is wrong.” He also stated Justice Kaul’s remark and said that he 
showed the way in the hearing in the Supreme Court when he said, “if you have no faith 
in us, you do what you want”. “If Judge does not agree with me, he is dishonest ". This 
tendency must be curtailed. We owe it to the system. We have let our systems down. 

 

-   Issued by and on behalf of CAN Foundation  

------x---------------------x-------------------------x---------------------x--------------x------ 

 

 


