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WEBINAR 

Introduction- 

Hon’ble Mr. Justice (Retd.) Kurian Joseph, Former Judge, Supreme Court of India 

Hon’ble Justice Joseph began his legal career in 1979. In the year 2000, Joseph was appointed as a Judge 

of the Kerala High Court. In February 2010, he was elevated as Chief Justice of the Himachal Pradesh High 

Court. On 8 March 2013, he was called to the Supreme Court of India as a Judge. In August 2017, a 

Constitution Bench of 5 Judges including Justice Kurian Joseph “set aside” the practice of triple talaq and 

held it invalid. Justice Joseph is also known for his specific opposition to death penalties.  

Hon’ble Mr. Justice Shiva Kirti Singh 

Hon’ble Mr. Justice Shiva Kirti Singh is a Former Judge of the Supreme Court of India and is currently 

serving as the Chairman of The Telecommunications Dispute Settlement and Appellate Tribunal (TDSAT). 

He started his practise & designated Senior Advocate on January 17, 1990.  He was elevated to the 

Supreme Court on September 19, 2013. He was on SC benches that Nudged the Law Ministry to clear a 

proposal to amend a legal provision that compels Christian couples to wait for at least two years for 

divorce and Paved the way for the all-India common medical entrance test through NEET. 
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Mr. Neeraj Kishan Kaul, Senior Advocate, Supreme Court of India 

A graduate of St. Stephens, Delhi University, Senior Advocate Neeraj Kishan Kaul completed his Masters 

in Law from the Cambridge University. He was appointed Senior Advocate at a young age of 38.  In the 

summer of 2009, he was elevated as a Judge of Delhi High Court, a post he served for four months before 

resigning to pursue litigation again. Mr. Kaul was nominated as the Additional Solicitor General for India 

in June 2014. He was also a part of the Indian delegation on “Alternative Dispute Resolution Mechanism 

and Management of Court Cases at the trial and the Appellate Court Level” with the American 

Delegation. 

 

Q’s for Hon’ble Justice Mr. Kurian Joseph 

1. Hon’ble Mr. Justice DY. Chandrachud in his minority opinion in Roger Mathew v. South Indian 

Bank observed that Tribunalization represents an amalgam of the old and the new. Since many 

of our listeners are law students, at the outset, may we request your Lordships to briefly outline 

the characteristics of a ‘Tribunal’, the reasons to move towards tribunalization and its distinction 

from ‘courts’. (Mr. Abhikalp P. Singh) 

 

Justice Joseph commenced by thanking the panelists and organizers. He begins by tracing a brief 

history, including pre-constitutional period, of the Tribunal System in India. “Tribunalisation is not 

a new concept,” says Justice Joseph. The First Law Commission report addressed the concerns 

expressed by the people regarding the system of adjudication. The Executive always thought their 

policy would be upheld by the Courts, but the same did not remain the case. Justice Joseph 

poignantly noted the difference between Tribunals and Courts, he noted that Tribunals have a 

wider jurisdiction. They can follow their own procedures. The Courts follow an adversarial system. 

In Tribunals, they can follow an inquisitorial system as well, provided that they follow natural 

justice principles.  
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Q’s for Mr. Neeraj Kishan Kaul, Senior Advocate 
2. The Tribunal System in India in its current form is heavily dependent on the Executive. The 

Executive remains the appointing authority and the largest litigator before such Tribunals. Can 

this be perceived as a concerted attempt by the Executive to encroach upon judicial functions? 

And what has been the view taken by the Judiciary on this. (Mr. Abhikalp P. Singh)  

AND 

3. Montesquieu’s theory of “Separation Of Powers” has found its place in Constitutional schemes 

worldwide. The separation of powers doctrine has found its due recognition in India too. 

However, has tribunalisation diluted the separation of powers and enabled encroachment on 

functions earmarked exclusively for the Judiciary by having representation from the Executive on 

the Tribunals? (Mr. Aditya Khandekar) 

Mr Neeraj Kaul commenced by thanking the CAN Foundation for inviting him to speak on the topic 

at hand.  

“I have a one line answer to both of your questions,” he continues, “Yes. Over decades, 

Governments after Governments have made not just concerted but brazen attempts to encroach 

upon the Judicial Independence.” The pendency and backlogs were often cited as reasons for the 

same. However, Mr. Kaul cites that even the 14th Law Commission Report cautioned against 

Executive Adjudication.  Even in the Emergency Era, the then Government was focused on the fact 

that there should be balance between the three pillars but was concerned that the scales tilted in 

Judiciary’s favor. He further details how the Executive has consistently made attempts to 

undermine Judicial Independence despite the approach laid down by the Courts. He recounts the 

principles laid down in the L. Chandra Kumar & the R. Gandhi case and says that the Executive has 

constantly attempted to either ignore them or find ways around them. 

He remarks that executive encroachment would have been put to an end with all these cases, “but 

in this country, the Executive finds a way around it. It is telling when the SC struck down the rules 

in Roger Mathews case.” Summing up, he remarks that, “Tribunals have completely failed on all 

parameters that they were meant for, whether it is for clearing arrears, being user-friendly, cost-

effective.” He observes, “Tribunals have become nothing but a space for post-retirement jobs. They 

have completely diluted the independence of the judiciary.” 

Q’s for Hon’ble Justice Mr. Shiva Kirti Singh 

4. Recently, in April the Hon’ble Supreme Court while extending your Lordship’s term as Chairperson 

of the Telecom Disputes Settlement and Appellate Tribunal remarked against the Government 
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that there are no members posted in the TDSAT and questioned the Central Government as to 

how the Tribunal could function without sitting serving members? I would request your Lordship 

to highlight the challenges and difficulties encountered in administering a Tribunal such as the 

TDSAT. Further, does Your Lordship feel that the Chairperson of a Tribunal along with the Supreme 

Court be given certain emergency powers for either extending the tenure of members or issuing 

directions in such circumstances when the Central Government fails to act? (Mr. Aditya 

Khandekar) 

 

He began by thanking CAN for choosing this topic and that has made him relevant on the panel as 

he is a part of Tribunals. He answered the question with utmost simplicity and said the emergency 

powers should remain with the Review Committee to oversee the functioning of tribunals and not 

go to the Executive. A responsible empowered committee should be constituted that is monitored 

by the Hon’ble Supreme Court of India. The Supreme Court doesn’t have administrative power over 

High Courts, so they cannot have direct administrative power on Tribunals as per the Constitution 

upholding the principles of separation of powers. No vacancy should be left unoccupied which 

would render a tribunal powerless, otherwise there is delay and that results in no disposal so it 

fails to serve the purpose of Tribunals. Two justifications given by Justice Singh, firstly, the need 

for Specialization of particular branch of law. For e.g., only a person specializing in income tax law 

can decide the matter related to income tax. Certain new kinds of jurisdictions like technological 

growth regulatory jurisdiction need to be exercised.  Regulatory jurisdiction is different and thus a 

Judge needs experts, there is a  need for real experts, finance analysts, experts in broadband 

matters, but these people do not have to be on the bench, they need to help the bench and give 

their expert opinion. In the Act for TDSAT, there is a post of advisor, but in the hearing procedure, 

it does not provide for the role of advisor. He believes there should be an advisory pool, where a 

Judge can ask parties to pick up one advisor. Then the regulatory tribunal can exercise its 

jurisdiction. Justice Singh put forth a strong objection to the Law Commission’s report, where he 

remarked that “I  have never felt the need of experts, they have invaluable contribution and 

without their help, I can’t take up technical questions, but they aren’t required on the bench”. 

Having bureaucrats and other experts on the bench hinders the process of disposal of cases, it 

makes it difficult because their mentality is different and they serve the executive and can’t rule 

against them but a judicially trained brain can find faults even in the person who has appointed 

them  and not have a “yes sir” attitude. 

Q’s for Hon’ble Justice Mr. Kurian Joseph 

5. One of the key features of a Tribunal is that it includes Technical Members i.e. members with 

requisite technical expertise. However, such members are normally drawn from the executive 
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arm of the State, and hence do not have significant experience in judicial work. In Your Lordship’s 

experience as a Judge of the Hon’ble Supreme Court, does this cause difficulty in interpreting 

Judgments passed by Non-Judicial Members of a Tribunal? Having Technical Members on Board, 

doesn’t impede the fairness and judicious adjudication of disputes which only trained legal minds 

can do? (Mr. Aditya Khandekar) 

 

Justice Joseph felt that Judicial Members on the bench have a wider view of the matter. The 

Technical Members due to their expertise in the subject view the matter in an executive mindset. 

That is not how adjudication works, as it is multi-faceted and limiting the viewpoint would be 

against the principles of natural justice, the principles on which tribunals are meant to function. 

He gave an example of how if it is claimed that technical members are necessary on the bench for 

adjudication then one may argue that there is a need for expert lawyers on the bench for 

adjudication of disputes. 

 

6. Recently a former Judge of the High Court of Delhi was nominated as the Chairman of the PMLA 

Tribunal (though withdrawn after controversy) and a shadow of doubt was cast on such 

appointment for being an alleged quid pro quo for passing a certain Judgment whilst in office. 

Such appointments have become hotbeds of contentions. In such circumstances, don’t your 

Lordships feel that we need to completely dispense with the process of “post retirement 

appointment of Judges or having some mandatory cooling off period of 2 years” to avoid the 

appointments being viewed in a colorable fashion. Or any other way forward to inspire confidence 

and to assert the need for transparency? (Mr. Aditya Khandekar) 

 

Justice Joseph put forth two major observations from the question itself, the first is that there is a 

hotspot of perceived bias, don’t mince words. The second one being that there are two types of 

judges, one “forward looking” and the other “looking forward” Judges. Looking-forward judges 

appointed to such platforms suddenly undermine the stature of majesty and dispensation of 

Justice. In his personal opinion, Article 50 should be amended and it should say “State shall take 

steps to separate the Executive from Judiciary” keeping in mind the present scenario. State shall 

practice separation of executive from judiciary and not judiciary from executive, preventing the 

contentions and issues and upholding the conscience of judiciary. Such a situation won’t arise if 

the appointment of judges for the tribunals is given to the judiciary, given to the Supreme Court or 

High Courts, such an issue would arise only if the appointment is with the Executive and no matter 

what amount of precautions are taken, this can’t be avoided. It might appear to be done correctly 

and fairly but in reality it is not, therefore, the appointment should be in the hands of the judiciary. 

To add to this Justice Singh said that to dispense with this issue should there be a cooling period 

because most judges don’t want to get appointed immediately after their retirement. 
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Q’s for Mr. Neeraj Kishan Kaul, Senior Advocate 

 
7. The commute between Tribunals and Courts spread across the city have left practicing lawyers 

constantly playing catch-up. Managing cases between these institutions has left Legal 

Practitioners facing several real-life constraints and impediments. Being an eminent lawyer, could 

you recount your experience for our listeners and suggest solutions to such problems? (Mr. Aditya 

Khandekar) 

 

“It has been a nightmare for lawyers to manage cases in courts and tribunals. The entry is so 

difficult, and he has to stand in a queue to get the pass”, Mr. Kaul begins passionately. He recounts 

the shuttling time between the NCLAT and the Supreme Court and highlights that the lack of staff 

in the Tribunals has greatly contributed to these hardships. In his experience, the problem is 

infrastructural. “Two rooms for 100 cases, it becomes impossible,” he remarks. He makes a 

mention of the Pragati Maidan and says that one compound for every major Tribunal should be 

marked off. Justice Singh supports Mr. Kaul’s evaluation of the situation and cites Patna Court as 

an example. 

 

Q’s for Hon’ble Justice Mr. Shiva Kirti Singh 

8. Most Tribunals were designed in a way to effectively deal with one specialized branch of Law. For 

e.g. ITAT’s non- Judicial Members are accountants who help in dealing with complex accounting 

transactions that an ordinary Judge might not be capable of doing. This was necessitated so that 

the relevant facts and law are considered at a very early state leaving only complex questions of 

law for appeal. 

In light of this founding idea, has the specialized nature of the Tribunals affected positively or 

adversely the access to Justice in terms of pendency and technicality? Has the specialized 

technical character of the Tribunal in turn added to the pendency of cases? (Mr. Abhikalp P. 

Singh) 

 

Justice Singh replied by mentioning that If there are Tribunals manned with specialists for a 

particular matter, then it has its own benefits. Tribunalisation is not necessary but if it came into 

existence then specialization is necessary, specialization and knowledge help in give disposal, rate 

of disposing is too fast in Tribunals as judges are expert in that field of law. If you are a specialist, 

you know the nuances. It reflects competence. specialization is required not only in the general 
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courts but also in the Tribunals. specialization is also required in appellate justice. However, it is 

important to understand that this doesn’t major need of specialization is required at the first 

appellate stage, where the facts are to be considered. At the second stage, it is mostly about 

question of law and technical knowledge isn’t required. No two opinions can exist, a specialist in 

civil matter is more competent than others, like an advocate appreciates connection of law, 

similarly a specialist judge would not take much time in delivering judgment appreciating law and 

specialist knowledge. 

 

9. The Malimath Committee Report in the year 1989 - 1990 was critical about the impression given 

by Tribunals to the general public. It noted that not all the Tribunals inspired confidence in the 

public mind on account of lack of competence, objectivity and judicial approach. Based on your 

Lordship’s experience in the TDSAT, how can this adverse impression be addressed? (Mr. 

Abhikalp P. Singh) 

 

Every report comes for a particular era, when people are facing certain problems. Today in the 

opinion of Justice Singh, people are not losing faith and confidence in tribunals. Time to time, 

alleged quid pro quo, shakes the confidence, so procedure of appointment matters. If the executive 

performs the appointment that makes confidence and faith shake. Several courts like family courts 

are a part of the court system, the Judiciary would have managed to have retained several 

Tribunals, then appointment would have been in the hands of the Judiciary, if it goes into the hands 

of others, it creates problems. This problem has to be attacked by its roots, the bigger question is 

“Why did judiciary allow separation of its family”, the separation shouldn’t have been allowed 

because no matter how much you might resist the control influence of the executive, judiciary has 

given so much. As per the spirits of the Constitution, the Judiciary should be entirely different from 

the executive, unfortunately over the years “we made compromises”. Unconsciously, we have to 

make the compromises over the leakages. Control over recruitment is the point of vital 

importance. If you select right people in right manner it will have objectivity, commitment. Lawyers 

can be rewarded for their expertise, there are other multiple options that can be explored. "We 

have to be very careful that we send the correct signal and that we inspire confidence..." 

 

Q’s for Hon’ble Justice Mr. Kurian Joseph 

10. Given the fact that the Executive is the largest litigator in the country, from tax cases, RTI, food 

inspections to stock market regulations; the Executive fights cases before people that have been 

indirectly appointed by them. This certainly cast doubts over the Tribunals. Given the fact that 

CAT, the Central Government employment Tribunal was intended to serve the needs of the 
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government, there appears to be a powerful role of the Government in matters concerning policy 

and its implementation. Hasn’t the creation of Tribunals diluted the principle of natural justice 

when Executive itself is a contesting party all the cases? (Mr. Abhikalp P. Singh) 

 

“One blunt reply to the question? It all depends upon the person,” Joseph J. responds if the case 

goes to the right person, there will be no doubt. "I have seen such members in Tribunals who have 

shown their mettle. If "yes ministers" sit on left & right of chairman, there is no appearance of 

justice. It is a question of how fair justice is..."  It is the complete elimination of fair principles and 

then it is not the question of no natural justice, it is the question of fair justice. 

 

Q’s for Mr. Neeraj Kishan Kaul, Senior Advocate 

 
11. An Online News agency in its recent coverage on specialised tribunals like NCLT, NCLAT reported 

that time schedules provided under Insolvency & Bankruptcy Code could not be adhered to and 

the familiar cycle of adjournments began in the adjudication of disputes. The same was attributed 

to the leniency or multiple other reasons attributable to both the Bar as well as the Bench. Do you 

feel that under specialised enactments like IBC or Securitization Act, some in-built checks and 

safeguards against delay of proceedings before the Tribunals be necessarily provided for? For e.g. 

Transfer of matters to another Bench if the concerned Member of the tribunal is not able to 

decide the matter within a time frame on the application of aggrieved party. (Mr. Abhikalp P. 

Singh) 

 

For all specialised tribunals and courts, time is of essence like for IBC it becomes very important. 

But having said that, due to shortage of staff infrastructure, 60% of the matters that go to the 

bench, they are not able to execute the orders of NCLT or NCLAT. We as members of legal fraternity 

can't sacrifice Justice, we need to balance time and justice. Certain Matters take more than 10 

months in NCLAT or NCLT, such a situation is not right, and hence we need to do away with the 

executive interference in such matters. We need to ramp up infrastructure, better quality of people 

manning Tribunals along with the judges, streamlining jurisdiction - then you will definitely see an 

improvement in timelines being adhered to.  

 

Q’s for Hon’ble Justice Mr. Shiva Kirti Singh 

12. The Supreme Court in the case of Union of India v. Madras Bar Association opined that members 

of a Tribunal should have longer service tenures as it would encourage advocates to forego their 
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well-established practice and serve as a member of a Tribunal. In your Lordship’s view would 

increasing the tenure aid in improving the efficacy of Tribunals or in other words, how can the 

State encourage advocates to seek selection to Tribunals? Also, at times it is seen that access to 

information in smaller places is limited, which causes grave hardship to the litigants, what steps 

can be taken to make the Tribunals more accountable and transparent? (Mr. Aditya Khandekar) 

 

Justice Singh highlighted the need for a tribunal service to be created so that the members of the 

bar would be assured longer tenures. Currently tribunals are very dynamic and they seem to be 

created and merged very rapidly, thus there is no security of job as such. A Tribunal service which 

may be part of the main Judicial Service may be created so that the expertise of the member is 

rewarded. He suggested that we may take cue from UK and create a service which follows in their 

footsteps as it will be beneficial for the system. 

 

Q’s for Mr. Neeraj Kishan Kaul, Senior Advocate 

 
13. The vacancies in the Tribunals in India also greatly contributes to the pendency of cases before 

them. Sir, in your opinion, what is the reason for this lethargy on the part of the Government as 

well as the Supreme Court of India? Why do these glaring vacancies exist despite there being no 

dearth of persons from the Judiciary of such eminence and legal acumen who can spearhead these 

Tribunals? Say for e.g. NCLAT Chairperson post has been lying vacant for more than 2 months 

now with no process within sight relating to appointments to such Tribunals by the stakeholders. 

Do we presume in such cases that Central Government is deliberately delaying the process till for 

reasons best known to it? (Mr. Abhikalp P. Singh) 

 

Mr Kaul felt that while there is talk about speedy justice, vacancies in the judiciary remains as a 

standing problem. He felt that it was the responsibility of the government that as and when a 

judge retires then there must a replacement who is ready. However, that fails to happen. He also 

called for the appointment process to be institutionalised and these delays in appointment to be 

avoided. 
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Questions from the Audience- 
1. It is told that since the Central 'Administrative' Tribunal plays a supportive role many a times 

to the Executive, rather than acting as a Judicial Forum, the CAT seldom punishes any 

Contemnor of its order, vis-a-vis a Contemnor before other Courts.  Is it not a definite pointer 

towards the lack of independence of CAT? 

 

To answer this question, Justice Singh referred to the concept of contempt jurisdiction. He 

remarked that it is actually meant for grave situations only. When this jurisdiction is exercised 

by constitutional courts, it means substance. Non-constitutional courts have actual power only 

for disobedience; there is no contempt jurisdiction in non-constitutional forums. Contempt is 

in civil courts; purpose is to pursuit and see the reason out of order. It does not serve any 

purpose, so no reason can be seen to carry out such an order, there is always one or other 

excuse ready to convince and the managing aspect of such forums matters. For an ordinary 

litigant, it is not the decree that matters, it is the execution that matters "However, the Public 

perception is that decision of CAT is implemented only when contempt is taken and 99% of the 

decision of the Tribunal is implemented.” 

 

2. What is the difference between ADR systems and Tribunals? Relevance of one another? 

 

Justice Joseph said that being interested in ADR. He would like to answer the question. He said 

that ADR was quite different from tribunals. He said that there are mainly 4 cemented areas 

in ADR which are Arbitration, Mediation, Conciliation and Lok Adalat. Firstly, all of them are 

governed by different statutes for example Arbitration is governed under Arbitration and 

Conciliation Act while tribunals are governed under different statutes. Further in ADR 

mechanisms, the parties mostly chose their arbitrator or the mediator as the case may be and 

there is much more autonomy in appointment. However, tribunals judges are appointed by 

the Executive. While they both are different from out of court settlements, they are different 

in the manner of appointment and their regulation. 
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-Vote of Thanks- 

The session concluded with Mr. Aditya Khandekar, Joint Secretary, CAN Foundation expressing his 

gratitude to the panellists for their vast knowledge and guidance. “I must say we have been fortunate to 

hear our insightful and distinguished speakers and no words of appreciation can express our deep sense 

of gratitude and indebtedness to each of the Speakers. On behalf of the CAN foundation and all our 

listeners, we extend our heartfelt gratitude to our esteemed panel.” 

 

Mr. Khandekar appreciated Hon’ble Justice Kurian Joseph for being a source of inspiration and role model 

to all. He recounted Justice Joseph’s words that he spoke when demitted the office of Judge of the 

Supreme Court, “I try every day, I tried my best and my conscience is clear.”  

 

Next, he felicitated Hon’ble Justice Shiva Kirti Singh. He recounted that Justice Singh is an outstanding 

Judge and one of the nicest human beings. 

 

Lastly, he thanked Mr. Neeraj Kaul sir for illuminating the attendees but also for being one of the CAN 

Foundation’s benefactors and constant source of support. Mr. Khandekar said, “Sir, your humbleness, 

experience and knowledge has left us spellbound and we are grateful and indebted that you were able to 

take time out of your busy schedule to interact with us.”  

 

Mr. Khandekar concluded by saying, “I think that this is the icing on the cake today that all our Panellists 

today not only are respected and distinguished Jurists, but also extremely humble, compassionate and 

nice human beings.” 

 

****** 


